
The auction rate securi-
ties market has recently ex-
perienced an unprecedent-
ed number of failed auc-
tions since February 13,
2008, meaning that in-
vestors wanting or needing
to liquidate their auction
rate securities through the
auction process were not
able do so.

Auction rate securities
are municipal securities
with a variable interest rate that is set
periodically through a Dutch auction
process. An auction program employs
one or more dealers that solicit of-
fers from investors who wish to own
the securities. Interest rates are reset
during periods that are either 7, 28,
or 35 days. Auction rate securities his-
torically have been sold to investors
seeking short-term, liquid investments,
and consequently are often insured as
to the payment of interest and princi-
pal by bond insurers.

However, recent downgrades of
several major bond insurers have
created concerns about insured mu-
nicipal bonds and have spurred liq-
uidity concerns that have seriously af-
fected the market for auction rate se-
curities.

The MSRB [Municipal Securities
Rulemaking Board] has long had in-
vestor protection rules which apply
for the protection of customers affect-
ing transactions in auction rate secu-
rities. The two most important investor
protection rules, Rule G-17, Disclo-
sure and Fair Dealing, and Rule
G-19, Suitability, require the suitabil-
ity of recommendations, and require
that municipal dealers deal fairly with
all persons, and prohibits deceptive,
dishonest, or unfair practices. This
means that a dealer must ensure that
the customer is informed of all mater-
ial facts concerning the transaction.
In general, a fact is considered mater-
ial if there is a likelihood that its dis-
closure would have been significant
by a reasonable investor.

In addition to the cus-
tomer disclosure obliga-
tions, the seller must have
reasonable grounds for
believing that recommen-
dation of the auction rate
securities product is suit-
able based upon informa-
tion available about the
secur i ty,  and  the  fac t s
disclosed or otherwise
known about the customer.
Therefore, if a customer has

expressed a desire to only purchase
AAA securities, or has concerns about
the short-term liquidity of the auction
rate securities product, there will be
some question as to whether the
recommendation is suitable given
those customer’s concerns.

Recent class actions that have been
filed against Deutsche Bank and UBS
have raised questions as to whether
auction rate securities that were rec-
ommended were properly marketed
to customers of these brokerage firms.
While class actions require that class
members be similarly situated, the
amounts invested in these auction rate
securities are sufficiently large so the
individual actions should be consid-
ered by customers who have suffered
losses or were unable to liquidate their
positions.

Howard M. Rosenfield is an attorney spe-
cializing in arbitration and mediation for in-
vestors who have a dispute with their broker
and/or brokerage firm. He is a member of the
Public Investors Arbitration Bar Association
(PIABA) and can be contacted by calling
1-800-637-3243 or visit his website at
www.stockbrokerproblems.com.

The hiring of an attorney is an important
decision that should not be based solely upon
advertisements. Before you decide, ask us to
send you free written information about our
qualifications and experience.
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Listen to Howard Rosenfield
with Anita Finley on Saturday,

April 12 from 8:00-8:30 PM
on WWNN 1470AM and on the

Internet at www.wwnnradio.com.


